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��� ,Q�WKLV�SDSHU��,�RXWOLQH�WKH�EDVLF�SULQFLSOHV�ZKLFK�D�&RPPRQ�/DZ�&RXUW�ZLOO�EULQJ�WRWKH� FRQVWUXFWLRQ� RI� SROLF\� SURYLVLRQV�� � ,� VD\� FRPPRQ� ODZ�� EHFDXVH� WKHVH� SULQFLSOHVDSSO\�LQ�DOO�VXFK�MXULVGLFWLRQV��WKH�SULQFLSDO�RQHV�RI�FRXUVH�EHLQJ�WKH�YDULRXV�VWDWHV�RIWKH�86$��WKH�&RXUWV�RI�WKH�8.�DQG�RI�,UHODQG��$XVWUDOLD��1HZ�=HDODQG��6RXWK�$IULFDDQG�,QGLD�
��� ,�DP�JRLQJ�WR�ORRN�DW�WKLV�XQGHU�YDULRXV�KHDGLQJV��VOLGH����

��� 7KH�EDVLF�SULQFLSOHV�RI�SUREOHPV�RI�DSSOLFDWLRQ���� 6RPH�XVHIXO�WRROV���� 5HPHGLHV���� 3UDFWLFDOLWLHV�¤�D�FDVH�VWXG\�
��� 7KH�EDVLF�SULQFLSOHV�DUH�WKH�VDPH�LQ�DOO�WKH�MXULVGLFWLRQV�,�KDYH�PHQWLRQHG���6LPLODUO\�WKH� &RXUWV� KDYH� WKH� VDPH� WRROV� DQG� UHPHGLHV� WR� DVVLVW� WKHP� LQ� UHVROYLQJFRQWUDGLFWLRQV�DPELJXLWLHV�LPSUHFLVLRQV� LQ� SROLF\� ZRUGLQJ�� � 7KH� PHWKRG� RIDSSOLFDWLRQ�PD\�GLIIHU� LQ�HPSKDVLV�EHWZHHQ�VRPH�MXULVGLFWLRQV� �SDUWLFXODUO\�EHWZHHQ$PHULFD�� $XVWUDOLD� DQG� (QJODQG��� EXW� WKRVH� GLIIHUHQFHV� DUH� ILQH� GLVWLQFWLRQV� RIHPSKDVLV�ZKLFK� UHTXLUH�D�GHWDLOHG�DQDO\VLV�RI� WKH�YDULRXV�DSSOLFDWLRQV��ZKLFK� LV�QRWWKH�SXUSRVH�RI�WRGD\���%URDGO\��WKHVH�SULQFLSOHV�DSSO\�HTXDOO\�LQ�DOO�WKH�MXULVGLFWLRQV�,KDYH�PHQWLRQHG�
��� ,I� WLPH�DOORZV�� ,�ZLOO� WKHQ�JLYH�\RX�DQ�H[DPSOH�IURP�DQ�DFWXDO�FDVH�RI�PLQH��GDWLQJIURP�WKH�ODWH�QLQHWLHV��WR�GHPRQVWUDWH�KRZ�LQ�SUDFWLFDO�WHUPV�D�UHDO�FDVH�RI�D�SUREOHPZRUGLQJ�ZDV�UHVROYHG�
�� 7+(�%$6,&�35,1&,3/(6�$1'�352%/(06�2)�$33/,&$7,21 �VOLGH���
��� 7KH� RYHUULGLQJ� SULQFLSOH� ZKLFK� D� FRPPRQ� ODZ� -XGJH� EULQJV� WR� SUREOHPV� RIFRQVWUXFWLRQ�DQG�LQWHUSUHWDWLRQ�RI�PHDQLQJ�LQ�DQ�LQVXUDQFH�SROLF\�GLVSXWH�LV��VOLGH����

¦7R�JLYH�HIIHFW� WR� WKH�PXWXDO� LQWHQWLRQ�RI� WKH�SDUWLHV�DV REMHFWLYHO\ GLVFHUQLEOH� IURPWKH�ZRUGLQJ�RI�WKH�SROLF\�§
��� ,Q� RWKHU� ZRUGV�� ZKHUH� WKH� SDUWLHV� KDYH� �DV� WKH\� DOZD\V� KDYH� LQ� WKH� FDVH� RI� DQLQVXUDQFH�SROLF\��UHGXFHG�WKH�FRQWUDFW�WR�ZULWLQJ��WKH�&RXUW�PXVW�FRQILQH�WKHPVHOYHVWR�D�FRQVLGHUDWLRQ�RI�ZKDW�ZDV�ZULWWHQ���7KHUH�DUH�YDULRXV�WRROV�WKDW�FDQ�EH�EURXJKW�WREHDU�WR�DVVLVW�WKH�&RXUW�LQ�LWV�LQWHUSUHWDWLRQ�DQG��LQ�H[WUHPLV�¤�EXW�,�HPSKDVLVH�WKDW�LW�LV
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WKH�H[FHSWLRQ�UDWKHU�WKDQ�WKH�UXOH�¤�WKHUH�LV�D�EDVLV�WR�WDNH�HYLGHQFH�IURP�WKH�SDUWLHV�DVWR�ZKDW� WKH\�PHDQW�DQG� LQ�FHUWDLQ�FLUFXPVWDQFHV� WR� UHFWLI\� WKH�ZULWLQJ� DV� LW� DSSHDUV�7KHVH�WRROV�DQG�WKHVH�UHPHGLHV�,�VKDOO�H[DPLQH�ODWHU�� �:KDW�,�ZDQW�WR�ORRN�DW�ILUVW�LVWKH�SUREOHPV�ZLWK�WKH�DSSOLFDWLRQ�RI�WKH�SULQFLSOH��VOLGH����
��� ,W�ZRXOG� EH� QLFH� WR� WKLQN� WKDW� WKH�&RXUWV� DQG� WKH� -XGJHV�ZHUH� DOZD\V� FRQVLVWHQW� LQWKHLU�DSSOLFDWLRQ�RI�WKH�SULQFLSOH��EXW�RI�FRXUVH�WKDW�FDQQRW�EH�WKH�FDVH���,QWHUSUHWDWLRQRI� ODQJXDJH� LV� D� VXEMHFWLYH� H[HUFLVH�� � 7KHUH� DUH� LQ� HIIHFW� WZR� ZD\V� WR� DWWDFN� WKHSUREOHP���6RPH�-XGJHV�DGRSW�D�¦SXUSRVLYH§�DSSURDFK���7KH\�ORRN�DW�WKH�ZRUGLQJ�LQ�DYHU\�EURDG�ZD\�LQ�RUGHU�WR�WU\�WR�DVVHVV�WKH�SXUSRVH�RI�WKH�SURYLVLRQ�DQG�FRQVWUXH�LW�LQD�ZD\�WKDW�JLYHV�HIIHFW�WKDW�WKDW�SXUSRVH��HYHQ�LI�LW�LV�QRW�VWULFWO\�D�OLWHUDO�DSSOLFDWLRQ�RIWKH�ZRUGV�LQ�TXHVWLRQ���6XFK�DQ�DSSURDFK�WULHV�WR�JLYH�HIIHFW�WR�ZKDW�WKH�SDUWLHV�PD\EH�WKRXJKW�REMHFWLYHO\�WR�KDYH�PHDQW���7KRVH�ZKR�FULWLFLVH�WKLV�DSSURDFK�VD\�WKDW�LW�LVQRW� WKH� SODFH� RI� WKH� &RXUW� WR� UHZULWH� WKH� SDUWLHV� FRQWUDFW� DQG� WKH� SDUWLHV� RQO\� KDYHWKHPVHOYHV� WR�EODPH� LI� WKH\�GLGQ©W�JHW� LW� ULJKW�� �7KHVH�DUH� WKH�-XGJHV�ZKR�DGRSW� WKH¦OLWHUDO§�DSSURDFK�WR�FRQVWUXFWLRQ���7KH�SDUWLHV�OLYH�DQG�GLH�E\�ZKDW�WKH\�ZURWH�DQG�LWLV�QRW�IRU�WKH�-XGJHV�WR�KHOS�WKHP�RXW�
��� ([DPSOHV�RI�WKLV�FRQWUDVWLQJ�DSSURDFK�FDQ�EH�VHHQ�LQ�UHFHQW�(QJOLVK�+RXVH�RI�/RUGVGHFLVLRQV���&RQWUDVW�WKH�DSSURDFK�RI�/RUG�+RIIPDQ�ZLWK�WKDW�RI�/RUG�0XVWLOO����6OLGH��DQG� ���� � +RIIPDQ� DSSURDFKHV� WKH� SUREOHP� E\� WU\LQJ� WR� HVWDEOLVK� ZKDW� WKH� SDUWLHVLQWHQGHG LUUHVSHFWLYH�RI�ZKDW� WKH�DFWXDO�ZRUGV�VD\��0XVWLOO� VD\V� WKDW� WKH�&RXUW�PXVWWDNH�WKH�ZRUGV�DV�WKH\�FRPH�DQG�QRW�WKHRULVH�DERXW�XQGHUO\LQJ�LQWHQW�
��� �6OLGH� ��� 2I� FRXUVH�� LW� LV� QRW� MXVW� WKDW� -XGJHV� PD\� IROORZ� GLIIHUHQW� DSSURDFKHV� WRLQWHUSUHWDWLRQ�� � 7KHUH� LV� DOVR� WKH� IDFW�� DV� ,� KDYH� DOUHDG\� REVHUYHG�� WKDW� WKHLQWHUSUHWDWLRQ� RI� ODQJXDJH� LV� DOZD\V� VXEMHFWLYH�� �:RUGV� DQG� SKUDVHV�PHDQ� GLIIHUHQWWKLQJV�WR�GLIIHUHQW�SHRSOH���2QH�PDQ©V�PHDW�LV�DQRWKHU�PDQ©V�SRLVRQ���,W�RIWHQ�GHSHQGVRQ�ZKDW�\RX�QRWLFH�RU�FRXQW�DV�LPSRUWDQW�DQG�ZKDW�\RX�GRQ©W���,Q�RQH�UHFHQW�FDVH�RIPLQH��WKHUH�ZDV�D�SDUWLFXODU�SURYLVLRQ�ZKLFK�LQ�P\�YLHZ�ZDV�FRPSOHWHO\�PHDQLQJOHVVRU�QRQVHQVLFDO��XQWLO� LW�ZDV�SRLQWHG�RXW� WR�PH�WKDW� LI�D�FRPPD�ZDV�UHPRYHG�DQG�WKHWZR�SDUWV�RI�WKH�FODXVH�ZKLFK�,�UHDG�DV�VHSDUDWH�DQG�GLYHUVH�SXW� WRJHWKHU��D�PHDQLQJFRXOG� EH� GLVFHUQHG�� � 3XQFWXDWLRQ� LV� YHU\� LPSRUWDQW� WR� PH� DQG� WKH� DOWHUQDWLYHFRQVWUXFWLRQ� ZDV� QRW� DSSDUHQW� XQWLO� LW� ZDV� SRLQWHG� RXW�� � �,Q� WKH� ROG� GD\V�� (QJOLVKODZ\HUV�SDUWLFXODUO\�LQ�SURSHUW\�WUDQVDFWLRQV��XVHG�WR�RPLW�SXQFWXDWLRQ�DOWRJHWKHU�VR�DVWR�DYRLG�LQWHUSUHWDWLYH�SUREOHPV�RI�WKDW�NLQG���+RZHYHU��WR�LPDJH�DQ�LQVXUDQFH�SROLF\ZLWKRXW�SXQFWXDWLRQ�ZRXOG�EH� OLNH� WU\LQJ� WR� ORRN�DW�D� IRUHLJQ� ILOP�ZLWKRXW� VXEWLWOHV�%XW�� MXVW�DV� WKH�VXEWLWOHV�FDQ�VRPHWLPHV�EH�FRQIXVLQJ�EHFDXVH� WKH\�RYHUVLPSOLI\�DQGGR�QRW�JLYH�WKH�WUXH�HIIHFW�RI�ZKDW�LV�VDLG�¤�RU�VRPHWLPHV�DUH�MXVW�SODLQ�ZURQJ��VR�WKHVDPH� FDQ� KDSSHQ�ZLWK� SXQFWXDWLRQ� LI� WKH� GUDIWVPHQ� DUHQ©W� VNLOOHG�� � 3HRSOH� FDQ� SXWFRPPDV�LQ�WKH�VWUDQJHVW�RI�SODFHV��
��� ,W�LV�QRW�DOVR�MXVW�D�SUREOHP�RI�GLIIHUHQW�LQWHUSUHWHUV���/DQJXDJH�LWVHOI�LV�RIWHQ�FDSDEOHRI�PRUH�WKDQ�RQH�PHDQLQJ���:RUGV�DQG�SKUDVHV�FDQ�PHDQ�FRPSOHWHO\�GLIIHUHQW�WKLQJVLQ� GLIIHUHQW� FRQWH[WV�� � 7KH�ZRUG� ¦GHDU§�� IRU� LQVWDQFH�� LV� XVXDOO\� WDNHQ� DV� D�ZRUG� RIDIIHFWLRQ���+RZHYHU��LW�FDQ�DOVR�EH�XVHG�DV�D�WHUP�RI�UHJUHW���¦RK�GHDU§��¦GHDU��GHDU§�,W�DOVR�PHDQV�H[SHQVLYH���6SHOW�ZURQJ��LW©V�DQ�DQLPDO���6LPLODUO\��WKH�SDUWLHV�PD\�DJUHHD� GHILQLWLRQ� EHWZHHQ� WKHP�� � 3UHVLGHQW� &OLQWRQ©V� VWDWHPHQW�� ¦,� GLG� QRW� KDYH� VH[XDOUHODWLRQV� ZLWK� WKDW� ZRPDQ§� LV� D� YHU\� JRRG� H[DPSOH�� � 7KH� VWDWHPHQW� ZDV� LQ� LWVHOIPLVOHDGLQJ��EXW�VWULFWO\�DFFXUDWH�ZLWKLQ�WKH�GHILQLWLRQ�ZKLFK�WKH�3URVHFXWRU�KDG�JLYHQ
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KLP�LQ�HDUOLHU�H[FKDQJHV�� �$QRWKHU� ODQJXDJH�GLIILFXOW\��ZKLFK� ,�ZLOO�FRPH�EDFN� WR�DQXPEHU�RI�WLPHV�LQ�WKLV�WDON��LV�WKH�UDWKHU�ILQH�GLVWLQFWLRQ��DQG�VRPHWLPHV�FRQIXVLRQ�EHWZHHQ�¦GHIHFW§�DQG�¦GDPDJH§�
��� $EVXUGLW\� LV�DOZD\V� MXVW� URXQG� WKH� FRUQHU�� HYHQ� LQ� VXFK�D�PXQGDQH�GRFXPHQW�DV� DQLQVXUDQFH�SROLF\���,W�LV�HDV\�WR�UHDG�D�GRFXPHQW�¤�RIWHQ�PDQ\�WLPHV�RYHU�¤�LQ�WKH�VHQVHWKDW� \RX�XQGHUVWDQG� LW�ZLWKRXW� VHHLQJ� WKH� DPELJXLWLHV�ZKLFK� DUH� TXLWH� DSSDUHQW� WR� DFRPSOHWH� VWUDQJHU� FRPLQJ� WR� WKH� GRFXPHQW� IRU� WKH� ILUVW� WLPH�� �7KDW� LV� WKH� QDWXUH� RIZRUGV��DV�/HZLV�&DUUROO�SRLQWHG�RXW�LQ�¦$OLFH�LQ�:RQGHUODQG§��VOLGH����

)ROORZ�WKH�WH[W�RI�VOLGH���
¦:KHQ�,�XVH�D�ZRUG�§�+XPSW\�'XPSW\�VDLG�LQ�D�UDWKHU�VFRUQIXO�WRQH��¦LW�PHDQV�MXVWZKDW�,�FKRRVH�LW�WR�PHDQ��QHLWKHU�PRUH�QRU�OHVV§�
¦7KH�TXHVWLRQ�LV�§�VDLG�$OLFH��¦ZKHWKHU�\RX�FDQ�PDNH�ZRUGV�PHDQ�VR�PDQ\�GLIIHUHQWWKLQJV�§
¦7KH�TXHVWLRQ�LV�§�VDLG�+XPSW\�'XPSW\��¦ZKLFK�LV�WR�EH�PDVWHU�¤�WKDW©V�DOO§�
<RX�FRXOGQ©W�KDYH�D�EHWWHU�H[DPSOH�RI�WKH�VXEMHFWLYH�QDWXUH�RI�ODQJXDJH�

��� 0\�MRE�DV�D�ODZ\HU�LV�WR�ILQG�WKH�EHVW�VROXWLRQ�IRU�P\�FOLHQW�� �:KHQ�WKH�PHDQLQJ�RIDQ\� SURYLVLRQ� LV� QRW� FOHDU�� WKH� ILUVW� TXHVWLRQ� WR� WKH� XQGHUZULWHU� LV�� ¦:KDW� GLG� \RXLQWHQG�WKH�SURYLVLRQ�WR�PHDQ"��:KDW�ZDV�LWV�SXUSRVH"��:K\�GLG�\RX�SXW�LW�LQ"§��7KHTXHVWLRQ�DW�OHDVW�LV�FOHDU��EXW�XQIRUWXQDWHO\�LW�LV�QRW�DOZD\V�WKH�VDPH�ZLWK�WKH�DQVZHU��6OLGH������+HUH�DUH�VRPH�RI�WKH�PRUH�FRPPRQ�RQHV�
��� :H©YH� XVHG� WKLV� ZRUGLQJ� IRU� \HDUV�� �:H©YH� QHYHU� UHDOO\� WKRXJKW� DERXW� WKLVFODXVH���:H�DOZD\V�DVVXPHG�LW�DGGHG�VRPHWKLQJ���� +DG�ZH�WKRXJKW�DERXW�LW��ZH�ZRXOG�KDYH�LQWHQGHG�WKLV���� :H�LQWHQGHG�WKLV��EXW�ZH�GLGQ©W�UHDOLVH�WKH�FODXVH�KDG�RWKHU�DSSOLFDWLRQV���� :H� LQWHQGHG� WKLV�� EXW� RYHUORRNHG� WKH� PRGLI\LQJ� HIIHFW� RI� RWKHU� SROLF\SURYLVLRQV���� :H�KDYH�QR�LGHD�ZKDW�ZDV�LQWHQGHG��EXW�ZH�ZDQW�LW�WR�PHDQ�WKLV�

��� 6RPHWLPHV� LW� LV� WKH� IDFWV� RI� WKH� FODLP� LWVHOI� ZKLFK� JLYH� ULVH� WR� WKH� SUREOHP�� � 7KHZRUGLQJ� VLPSO\� GLGQ©W� DQWLFLSDWH� WKH� NLQG� RI� HYHQW� ZKLFK� RFFXUUHG�� � +RZHYHU� WKHLVVXH�DULVHV�DQG�ZKDWHYHU�LW�LV��ZKHUH�WKHUH�LV�PRUH�WKDQ�RQH�LQWHUSUHWDWLRQ��RQH�ZKLFKEHQHILWV�WKH�LQVXUHG�DQG�RQH�RI�ZKLFK�EHQHILWV�WKH�XQGHUZULWHU�LQ�YDU\LQJ�GHJUHHV��DQGSDUWLFXODUO\�ZKHUH�D�ORW�RI�PRQH\�PD\�WXUQ�RQ�WKH�LVVXH��WKH�SDUWLHV©�SRVLWLRQV�UDSLGO\EHFRPH�SRODULVHG�
���� 7KH�FDVH�VWXG\�ZLOO�GHPRQVWUDWH�WKDW�ZKHUH�WKHUH�LV�D�ZLOO�WKHUH�LV�D�ZD\���%XW�VXSSRVHWKH�SDUWLHV�FDQQRW�DJUHH�RU�ILQG�VRPH�ZD\�RI�UHVROYLQJ�WKHLU�GLVDJUHHPHQWV�DPLFDEO\�KRZ�GR�WKH�&RXUWV�VHW�DERXW�DVVHVVLQJ�ZKLFK�PHDQLQJ�WKHVH�GUDIWVPHQ�LQWHQGHG"��7KLVKDV� WR�EH�GRQH� IURP� WKH�GRFXPHQW� LWVHOI�� �7KHUH©V�QR�SRLQW� LQ� DVNLQJ� WKH�GUDIWVPHQEHFDXVH�WKH\�DUH�OLNHO\�WR�JLYH�FRQIOLFWLQJ�DQVZHUV��GHSHQGLQJ�ZKLFK�VLGH�WKH\�DUH�RQ�



/'1/,7���������� ���

�� 722/6�2)�&216758&7,21 �VOLGH����
��� +HUH©V�D�EDVLF�OLVW��VOLGH�����

��� 3UHFHGHQW���� 1HFHVVDU\�LPSOLFDWLRQ���� ,QFRUSRUDWLRQ�E\�UHIHUHQFH���� 3UHVXPSWLRQV���� &RQWUD�SURIHUHQWXP�
,�ZLOO�UXQ�WKURXJK�WKHVH�EULHIO\�LQ�WXUQ�

��� 35(&('(17���7KLV�LV�D�&RPPRQ�/DZ�&RXUW©V�ILUVW�DQG�PRVW�LPSRUWDQW�WRRO���,W�LV�RISDUWLFXODUO\�XVHIXO�DSSOLFDWLRQ� LQ� WKH�FDVH�RI�VWDQGDUG�ZRUGLQJV�� �2QH�&RXUW�PD\�EHDVNHG� WR� ORRN� DW� WKH�ZRUGLQJ�RI� D�SDUWLFXODU�SURYLVLRQ� DQG� VHW� RXW� LWV� LQWHUSUHWDWLRQ�7KLV�ZLOO� WKHQ�LQIRUP�DOO�GLVSXWHV� LQ� IXWXUH�� � ,Q� WKH�(QJOLVK�DQG�$PHULFDQ�V\VWHP��D6XSHULRU� &RXUW©V� GHFLVLRQ� LV� ELQGLQJ� RQ� DOO� /RZHU� &RXUWV�� � 'HFLVLRQV� RI� &RXUWV� RIHTXDO�VWDQGLQJ�DUH�SHUVXDVLYH��DV�DOVR�DUH�WKH�GHFLVLRQ�RI�&RXUWV�LQ�RWKHU�FRPPRQ�ODZMXULVGLFWLRQV���7KHUH�LV�WKHUHIRUH�D�JUHDW�EDQN�RI�PDWHULDO�WR�ZKLFK�WKH�&RXUW�FDQ�KDYHDFFHVV��DQG�WKHUH�DUH�ERRNV�DQG�GLFWLRQDULHV�WKDW�NHHS�WDOO\�RI�ZKDW�D�SDUWLFXODU�ZRUGRU�SKUDVH�KDV�EHHQ�GHFLGHG�WR�PHDQ�E\�WKH�&RXUWV�LQ�WKH�SDVW�
��� 7KHUH�LV�RI�FRXUVH�DQRWKHU�XVHIXO�VLGH�HIIHFW�RI�SUHFHGHQW�� �$�SDUWLFXODU�PDUNHW�PD\ILQG�WKHPVHOYHV�IDFHG�ZLWK�D�GHFLVLRQ�ZKLFK�WKH\�GRQ©W�OLNH�RU�ZKLFK�JRHV�DJDLQVW�WKHRULJLQDO�LQWHQWLRQ���7KH�PDUNHW�WKHUHIRUH�JHWV�WRJHWKHU�WR�IRUP�D�QHZ�ZRUGLQJ�LQ�RUGHUWR�JHW�URXQG�WKH�GHFLVLRQ�WKH\�GRQ©W�OLNH���3HUKDSV�RQH�RI�WKH�PRVW�IDPRXV�H[DPSOHV�LVWKH� GHYHORSPHQW� LQ� PDULQH� LQVXUDQFH� RI� WKH� DGGLWLRQDO� SHULOV�ODWHQW� GHIHFW� FODXVH�ZKLFK� ZDV� RULJLQDOO\� FDOOHG� WKH� ¦,QFKPDUHH§� FODXVH�� DIWHU� WKH� QDPH� RI� D� VKLSFRQFHUQHG�LQ�WKH�GHFLVLRQ�ZKLFK�JDYH�ULVH�WR�WKH�SUREOHP�LQ�WKH�ILUVW�SODFH�
��� ,�FKRRVH�WKH�,QFKPDUHH�H[DPSOH�TXLWH�GHOLEHUDWHO\��EHFDXVH�LW�LV�WKH�SUHFXUVRU�RI�WKHIDXOW\�GHVLJQ�ODWHQW�GHIHFW�FODXVH�WKDW�DSSHDUV�LQ�FRQVWUXFWLRQ�SROLFLHV���7KH�ODQJXDJHRI�WKHVH�FODXVHV�LV�QRWRULRXVO\�ORRVH��DQG�DW�WKH�PRPHQW�WKHUH�LV�OLWWOH�RU�QR�SUHFHGHQWWR�DVVLVW�LQWHUSUHWDWLRQ�RI�WKH�DPELJXLWLHV���+HUH�LV�DQ�H[DPSOH��VOLGH�����

¦)$8/7<�'(6,*1�/$7(17�'()(&7
3K\VLFDO�GDPDJH�WR�WKH�VXEMHFW�PDWWHU�LQVXUHG�GXULQJ�WKH�SHULRG�RI�LQVXUDQFH��FDXVHGE\� IDXOW\� GHVLJQ�� IDXOW\� RU� GHIHFWLYH� PDWHULDOV�� IDXOW\� RU� GHIHFWLYH� ZRUNPDQVKLS�LQFOXGLQJ�SK\VLFDO� ORVV�RI�� GHIHFW� LQ� RU� SK\VLFDO� GDPDJH� WR� WKH� IDXOW\� SDUW�� VKDOO� EHFRYHUHG�HYHQ�WKRXJK�WKH�IDXOW\�GHVLJQ�HWF�RFFXUUHG�SULRU�WR�DWWDFKPHQW�§
7KLV�ZRUGLQJ�LV�WDNHQ�IURP�D�FDVH�RQ�P\�GHVN�DW�WKH�PRPHQW���,W�FRQFHUQV�D�PDVVLYHHQHUJ\�FRQVWUXFWLRQ�SURMHFW���7KHUH�DUH�WZR�EDVLF�SUREOHPV�RI�LQWHUSUHWDWLRQ���'RHV�WKHFODXVH��EHFDXVH�RI�WKH�UHIHUHQFH�LQ�WKH�WKLUG�OLQH�WR�WKH�LQFOXVLRQ�RI�¦GHIHFW� LQ§��JLYHFRYHU� IRU� SXUH� ODWHQW� GHIHFW� ZLWKRXW� WKH� LQFLGHQFH� RI� FRQVHTXHQWLDO� GDPDJH� RI� DQ\NLQG"� � $QG� LI� LW� GRHV�� ZKDW� LV� WKH� PHDQLQJ� RI� ¦IDXOW\� SDUW§� LQ� WKH� FRQWH[W� RI� WKHFRQVWUXFWLRQ� RI� D� SURFHVVLQJ� SODQW�� � )RU� LQVWDQFH�� LI� WKHUH� LV� D� SUREOHP� ZLWKFRQGHQVHUV�� LV� RQH�SDUWLFXODU�SLSH� LQ� WKH� FRQGHQVHU� WKH� SDUW� RU� WKH� FRQGHQVHU� LWVHOI"7KLV� GHSHQGV� XSRQ� WKH� FRQWH[W�� EXW� WKH� FODXVH� JLYHV� QR� FOXH� DV� WR� FRQWH[W�
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5HJUHWWDEO\��SUHFHGHQW�DOVR�LV�RI�QR�DVVLVWDQFH���&ODXVHV�RI�WKLV�NLQG�KDYH�JLYHQ�ULVH�WRD�JUHDW�PDQ\�GLVSXWHV��EXW�YHU\� IHZ�LI�DQ\�DW�DOO�KDYH�FRPH� WR�&RXUW�DQG� WKRVH� WKDWKDYH�KDYH�QRW�UHVXOWHG�LQ�DQ\�XVHIXO�GHILQLWLRQV�RI�ZKDW�LV�PHDQW�LQ�WKLV�FRQWH[W�E\�WKHXVH�RI�WKH�ZRUGV�¦GHIHFW§�DQG�¦SDUW§���3UHFHGHQW�WKHUHIRUH�KDV�LWV�OLPLWDWLRQV�
��� 1(&(66$5<� ,03/,&$7,21�� �VOLGH� ���� 2QH� VXFK� FODXVH� GLG� FRPH� EHIRUH� WKH(QJOLVK�&RXUW�UHFHQWO\�DQG�FRQYHQLHQWO\�GHPRQVWUDWHV�WKLV�SDUWLFXODU�WRRO�� �7KH�LVVXHLQ�WKH�FDVH�ZKLFK�FRQFHUQHG�WKH�FRQVWUXFWLRQ�RI�DQ�RII�VKRUH�SLSHOLQH��ZDV�ZKHWKHU�RUQRW� WKH� LQVXUHG� QHHGHG� LQ� WKH� FRQWH[W� RI� WKH� FODXVH� RQ� WKH� VFUHHQ� WR� GHPRQVWUDWHSK\VLFDO�GDPDJH�DW�DOO���7KH�LWDOLFLVHG�ZRUGV�LQ�EUDFNHWV�RQ�WKH�VFUHHQ�GLG�QRW�DSSHDULQ�WKH�FODXVH��EXW�WKH�-XGJH�GHFLGHG�WKDW�ZLWKRXW�WKH�LPSOLHG�LQFOXVLRQ�RI�WKRVH�ZRUGV�WKH� FODXVH�PDGH� QR� VHQVH� DW� DOO�� � +H� WKHUHIRUH� GHFLGHG� WKDW� WKRVH� ZRUGV� VKRXOG� EHLQFOXGHG� E\� QHFHVVDU\� LPSOLFDWLRQ� DQG� WKDW� WKHUHIRUH� LW� ZDV� QHFHVVDU\� WR� SURYHSK\VLFDO� GDPDJH�� � %RWK� VLGHV� WR� WKH� GLVSXWH� H[SHFWHG� WKDW� WKLV� GHFLVLRQ� ZRXOG� EHRYHUWXUQHG� RQ� DSSHDO�� DQG� WKH� FDVH�ZDV� FRPSURPLVHG� EHIRUH� LW� UHDFKHG� WKH�$SSHDO&RXUW���7KHUH�LV�D�VWURQJ�VFKRRO�RI�WKRXJKW�WR�VD\�WKDW�WKH�-XGJH�RYHUVWHSSHG�WKH�PDUNLQ� WKLV� FDVH�� DGRSWLQJ� D� IDU� WRR� SXUSRVLYH� DSSURDFK� DQG�ZDV� LQ� HIIHFW� UHZULWLQJ� WKHFRQWUDFW�IRU�WKH�SDUWLHV�
��� ,1&25325$7,21�%<�5()(5(1&(���7KLV�LV�D�VWUDLJKWIRUZDUG�H[DPSOH�DQG�QHHGVQR�LOOXVWUDWLRQ���7KH�SDUWLHV�GR�QRW�KDYH�WR�FRQILQH�WKHPVHOYHV�RQO\�WR�WKH�WHUPV�RI�WKHZULWWHQ�FRQWUDFW� WKH\�KDYH�DJUHHG�� �7KH\� FDQ� LQFRUSRUDWH�RWKHU�GRFXPHQWV� LQWR� WKHLURZQ�FRQWUDFW��SURYLGHG�WKH\�GR�VR�FOHDUO\���7KH�REYLRXV�H[DPSOH�LV�WKH�LQFRUSRUDWLRQRI�VWDQGDUG�PDUNHW�ZRUGLQJV�� � ,Q�RWKHU�FDVHV��SDUWLFXODUO\�VSHFLILF� OLDELOLW\� LQVXUDQFHSROLFLHV�� WKH�SURYLVLRQ�RI� WKH� LQVXUHG©V� FRQWUDFWV� FDQ� DOVR�EH� LQFOXGHG� DV� D�EDVLV� IRUDVVHVVLQJ�WKH�H[LVWHQFH�RI�OLDELOLW\���7KHUH�DUH�PDQ\�RWKHU�H[DPSOHV�
��� 35(68037,216���VOLGH������7KHVH�DUH�PDQ\�DQG�YDULRXV�EXW�,�KDYH�OLVWHG�VRPH�RIWKH�PRUH�LPSRUWDQW�RQHV�RQ�WKH�VOLGH�RI�WKH�VFUHHQ�

�L� :RUGV�6KRXOG�EH�*LYHQ�WKHLU�2UGLQDU\�0HDQLQJ
7KH�SDUWLHV�DUH�DVVXPHG�WR�KDYH�LQWHQGHG�WKDW�RUGLQDU\�UXOHV�RI�JUDPPDU�DSSO\�� DQGWKDW� WKH� DFFHSWHG� SRSXODU�PHDQLQJ� RI�ZRUGV� VKRXOG� EH� SUHIHUUHG� XQOHVV� WKH� FRQWH[WGHPDQGV�RWKHUZLVH�� �$�JRRG�H[DPSOH�FDQ�EH�JLYHQ�IURP�D�FDVH�RI�PLQH�VRPH�\HDUVDJR�ZKLFK� WXUQHG�RQ� WKH�TXHVWLRQ�ZKHWKHU� D� FUDFN� LQ� D� SODWIRUP� OHJ� FRQVWLWXWHG� WKHGHIHFW� LWVHOI�RU� WKH�FRQVHTXHQWLDO�GDPDJH�� �2QH�HPLQHQW�(QJOLVK� -XGJH�VWDWHG� WKDW� LWZRXOG�EH�DQ�¦DEXVH�RI�ODQJXDJH§�WR�FRQVLGHU�LW�DV�DQ\WKLQJ�RWKHU�WKDQ�GDPDJH���,Q�VRGHFLGLQJ��KH�SXW� IRUZDUG� WKH�FXUUHQW�(QJOLVK�YLHZ�RQ� WKH�GLVWLQFWLRQ�EHWZHHQ�GHIHFWDQG�GDPDJH�ZKLFK��LQ�WKH�FRQWH[W�RI�D�GHYHORSLQJ�FUDFN�IURP�LQILQLWHVLPDO�WR�YLVLEOH�LV�WKDW�LW�LV�D�TXHVWLRQ�RI�GHJUHH�
�LL� :RUGV�PD\�EH�*LYHQ�D�3DUWLFXODU�7HFKQLFDO�0HDQLQJ
7KH�SROLF\�PD\�GHILQH�WKH�PHDQLQJ�IRU�D�SDUWLFXODU�ZRUG��RU�WKDW�SDUWLFXODU�ZRUG�PD\E\�FXVWRP�RU�XVDJH�KDYH�D�VHWWOHG�PHDQLQJ�LQ�D�SDUWLFXODU�PDUNHW�� �$�JRRG�H[DPSOHZRXOG�EH� D� VOLS�SURYLVLRQ� WKDW� VD\V� ¦DYHUDJH� WR� DSSO\§�� �$Q\� LQVXUDQFH� SUDFWLWLRQHUZRXOG� KDYH� QR� GLIILFXOW\� LQ� XQGHUVWDQGLQJ� WKDW� WKH� UHIHUHQFH� WR� ¦DYHUDJH§� LV� DUHIHUHQFH�WR�WKH�SULQFLSOH�RI�SURSRUWLRQDWH�UHGXFWLRQ�LQ�FDVHV�RI�XQGHU�LQVXUDQFH�
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�LLL� :RUGV�DUH�WR�EH�&RQVWUXHG�LQ�WKHLU�&RQWH[W
7KLV� LV� VRPHWKLQJ� ,� GLVFXVVHG� LQ� P\� LQWURGXFWLRQ�� � 7KH� FRQWH[W� LV� LWVHOI� VKLIWLQJJURXQG�� � 7KH� FRQWH[W�PD\� EH� WKH� SKUDVH� RU� FODXVH� LQ� ZKLFK� WKH� ZRUG� DSSHDUV�� WKHVHFWLRQ�RI�WKH�SROLF\��WKH�SROLF\�DV�D�ZKROH��RU�HYHQ�WKH�SDUWLFXODU�WUDGH�WR�ZKLFK�WKHLQVXUDQFH� UHODWHV�� �2QH�(QJOLVK� -XGJH�� LQ�D� UHFHQW� FDVH�RQ� WKH�PHDQLQJ�RI� WKH�ZRUGRFFXUUHQFH� RU� HYHQW�� SRLQWHG� RXW� WKDW� GHSHQGLQJ� XSRQ� WKH� SRLQW� RI� YLHZ� LQ� WLPH�� DEDWWOH�LQ�D�ZDU�FRXOG�EH�DQ�HYHQW�RU�LI�YLHZHG�IURP�D�ODWHU�SHUVSHFWLYH��WKH�ZDU�LWVHOIFRXOG�EH�DQ�HYHQW�
�LY� &RPPHUFLDO�(IILFDF\�$YRLG�8QUHDVRQDEOH�5HVXOWV
7KH�(QJOLVK�&RXUWV� LQ� SDUWLFXODU� KDYH� D� KLVWRU\� RI� WU\LQJ� WR� EULQJ� FRPPRQVHQVH� WREHDU� RQ� WKHVH� TXHVWLRQV�� � 7KH\�ZLOO� WU\� WR� JLYH� D� EXVLQHVV�OLNH� LQWHUSUHWDWLRQ� WR� WKHGRFXPHQW�DQG�ZLOO�QRW�DSSO\�WKH�OLWHUDO�PHDQLQJ�RI� WKH�ZRUG�LI� LW�SURGXFHV�D�ZKROO\XQUHDOLVWLF� UHVXOW�� DQG� WKH\�ZLOO� DYRLG� DEVXUGLWLHV�� �$JDLQ�� DV�ZH� KDYH� DOUHDG\� VHHQ�WKLV�LV�D�VRPHZKDW�VXEMHFWLYH�H[HUFLVH���6RPH�-XGJHV�PD\�JR�IXUWKHU�GRZQ�WKLV�URXWHWKDQ�RWKHUV�IHHO�LV�DSSURSULDWH�

��� 7KLV�LV�E\�QR�PHDQV�DQ�H[KDXVWLYH�OLVW�RI�WKH�SUHVXPSWLRQV�WKDW�PD\�DSSO\���7KHUH�DUHPDQ\�RWKHUV��EXW�RI�PRUH�SDUWLFXODU� DSSOLFDWLRQ�� �2QH� H[DPSOH� LV� WKH�¦HLXV�JHQHULV§SUHVXPSWLRQ��ZKLFK�LV�WKDW�XQOHVV�WKH�FRQWUDU\�LV�GHPRQVWUDWHG��DQ\�OLVW�LV�SUHVXPHG�WRFRQVLVW�RI�VLPLODU�OLNH�LWHPV���7KHUHIRUH��LQ�FDVH�WKHUH�ZDV�DQ\�GRXEW�DERXW�WKH�OLVW�RQWKH� VFUHHQ�� WKH� &RXUW� ZRXOG� SUHVXPH� WKDW� HYHU\WKLQJ� OLVWHG� ZDV� LQWHQGHG� WR� EH� DSUHVXPSWLRQ� UDWKHU� WKDQ� DQ\WKLQJ� HOVH�� � 7KH� UHOHYDQFH� RI� WKLV� LV� LQ� IDFW� WR� WKH� HLXVJHQHULV�UXOH�LWVHOI�� �$V�,�KDYH�MXVW�VDLG��LW� LV�VRPHWLPHV�UHIHUUHG�WR�DV�D�¦UXOH§�ZKLFKUDWKHU� VXJJHVWV� WKDW� LW� DSSOLHV� LQ� HYHU\� FDVH�� EXW� LW� LV� QRW� LQ� IDFW� D� UXOH� DV� VXFK�� EXWPHUHO\�D�SUHVXPSWLRQ�ZKLFK�FDQ�EH�UHEXWWHG�E\�HYLGHQFH�RI�D�FRQWUDU\�LQWHQWLRQ�LQ�WKHWH[W�LWVHOI�
���� &2175$�352)(5(17(0���7KLV�LV�P\�ILQDO�H[DPSOH��� ,Q�P\�H[SHULHQFH��WKLV�LV�DPXFK�WDONHG�DERXW�UXOH�EXW�RQH�ZKLFK�RIWHQ�KDV�OLWWOH�DSSOLFDWLRQ�LQ�SUDFWLFH���7KH�UXOHLV�WKDW�ZKHUH�WKHUH�LV�DQ�DPELJXLW\�LQ�WKH�ZRUGLQJ��LW�VKRXOG�EH�FRQVWUXHG�DJDLQVW�WKHSDUW\�ZKR�SUHSDUHG� WKH�ZRUGLQJ�� �1RWH� WKDW� WKH� DSSOLFDWLRQ� LV� DJDLQVW� WKH�SDUW\� WKDWGUDIWHG� WKH� GRFXPHQW�� QRW� DJDLQVW� WKH� SDUW\� WKDW� LV� PDNLQJ� WKH� DUJXPHQW� DV� LVVRPHWLPHV� PLVWDNHQO\� WKRXJKW�� � 7KLV� UXOH� XVXDOO\� ZRUNV� DJDLQVW� WKH� LQVXUHU�SDUWLFXODUO\� LQ� WKH� 86� ZKHUH� WKH� &RXUWV� DOVR� DSSO\� D� SULQFLSOH� RI� UHDVRQDEOHH[SHFWDWLRQ� DV� WR� LQWHQGHG� HIIHFW�� EXW� LW� LV� QRW� DOZD\V� WKH� FDVH�� � � &HUWDLQO\� LQ� WKH/RQGRQ�PDUNHW��PDQ\�ZRUGLQJV� DUH� SUHSDUHG� E\� WKH� EURNHUV�ZKLFK� DUJXDEO\�ZRUNVDJDLQVW� WKH� LQVXUHG�¤�H[FHSW� WKDW�RI�FRXUVH�$PHULFDQ� LQVXUHGV�ZLOO�YHU\�RIWHQ� DUJXHWKDW� WKH\� ZHUH� VROG� WKH� FRYHU� E\� WKH� EURNHU� DQG� VKRXOG� QRW� EH� SXQLVKHG� IRU� DQ\DPELJXLW\� ZKLFK� WKH� EURNHU� LQWURGXFHG� ¤� DJDLQ�� DQ� H[DPSOH� RI� WKH� SULQFLSOH� RIUHDVRQDEOH�H[SHFWDWLRQ���)LQDOO\��LW�PXVW�EH�UHPHPEHUHG�WKDW�WKH�UXOH�FDQ�RQO\�DSSO\�LQFDVHV� RI� FOHDU� DPELJXLW\�� DQG� UDWKHU� WKDQ� LPSRVH� D� VROXWLRQ� E\� DSSOLFDWLRQ� RI� WKHFRQWUD� SURIHUHQWHP� UXOH�� WKH�&RXUW�PD\� SUHIHU� WR� DOORZ� WKH� SDUWLHV©� RWKHU� UHPHGLHV�ZKLFK�EULQJV�PH�WR�P\�QH[W�VHFWLRQ��VOLGH�����
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�� 5(0(',(6
��� $V�,�KDYH�VDLG��WKH�EDVLF�UXOH�LV�WKDW�WKH�&RXUW�PXVW�LQWHUSUHW�WKH�ZULWWHQ�GRFXPHQW���,WFDQQRW� DVN� WKH� SDUWLHV� DERXW� WKH� QHJRWLDWLRQV� OHDGLQJ� XS� WR� WKH� FRQFOXVLRQ� RI� WKHFRQWUDFW�QRU�ZKDW�WKH�SDUWLHV�VXEMHFWLYHO\�LQWHQGHG�WKH�GRFXPHQW�WR�PHDQ�¤�EXW�WKHUHDUH�FHUWDLQ�H[FHSWLRQV�WR�WKLV��VOLGH�����
��� ¦3$52/�(9,'(1&(§���7KLV�UXOH�VHWV�RXW�ZKHQ�WKH�&RXUW�PD\��DV�DQ�H[FHSWLRQ��WDNHYHUEDO� HYLGHQFH IURP� WKH�SDUWLHV� WR� VXSSOHPHQW� WKH�ZULWWHQ�ZRUGV�� � �3DURO� LV� DQ� ROG(QJOLVK�ZRUG�IRU�¦YHUEDO§��
��� 7KH�VFRSH�IRU�SURGXFLQJ�YHUEDO�HYLGHQFH�LV�YHU\�FRQILQHG���7KH�&RXUWV�ZLOO�JHQHUDOO\UHVLVW� LW� XQOHVV� WKHUH� LV� D� FOHDU� DPELJXLW\� RQ� WKH� IDFH� RI� WKH� ZRUGLQJ�� LH�� WKHUH� DUHEDVLFDOO\� WZR� HTXDO� EXW� FRQIOLFWLQJ� LQWHUSUHWDWLRQV�ZKLFK�PDNH� LW� DOPRVW� LPSRVVLEOHIRU�WKH�&RXUW�WR�GHFLGH�
��� $Q� DOWHUQDWLYH� EDVLV� RQ� ZKLFK� YHUEDO� HYLGHQFH� FDQ� EH� LQWURGXFHG� LV� LI� RQH� RI� WKHSDUWLHV� DOOHJHV� WKDW� WKH� GRFXPHQWV� VKRXOG� EH� VHW� LQ� D� FRQWH[W�� ZKLFK� FRPSOHWHO\FKDQJHV�WKH�QDWXUH�RI�WKH�GRXEWIXO�SURYLVLRQ��IRU�H[DPSOH�

� WKURXJKRXW� WKH�QHJRWLDWLRQV� WKH�SDUWLHV�KDG�SURFHHGHG�RQ�D�FHUWDLQ�EDVLV��DQGZKHQ�WKH�SURYLVLRQ�LV�UHDG�LQ�WKDW�FRQWH[W�LWV�PHDQLQJ�EHFRPHV�HQWLUHO\�FOHDURU�� WKH�SURYLVLRQ�VKRXOG�EH�UHDG�VXEMHFW�WR�D�PDUNHW�SUDFWLFH�ZKLFK�KDV�GHYHORSHGDV�WR�KRZ�LW�VKRXOG�EH�DSSOLHG�
,QWURGXFLQJ�HYLGHQFH�RI�PDUNHW�SUDFWLFH�LV�E\�QR�PHDQV�VWUDLJKWIRUZDUG���9HU\�RIWHQ�RQH�KHDUV�IURP�RQH�VLGH�RU�WKH�RWKHU�WKDW�D�FHUWDLQ�SURYLVLRQ�KDV�¦DOZD\V�EHHQ�DSSOLHGLQ� WKLV� ZD\§�� � +RZHYHU�� WKDW� LV� HYLGHQFH� RQO\� RI� SHUVRQDO� H[SHULHQFH� RU� SHUVRQDOSUDFWLFH���)RU�PDUNHW�SUDFWLFH�\RX�KDYH�WR�VKRZ�D�XQLYHUVDO�SUDFWLFH�LQ�WKH�PDUNHW�¤�LH�WKDW�HYHU\ERG\�SUDFWLVLQJ�LQ�WKH�SDUWLFXODU�PDUNHW�ZRXOG�XQGHUVWDQG�WKH�SURYLVLRQ�LQ�DSDUWLFXODU�ZD\�

��� 7KH�SDURO�HYLGHQFH�UXOH�DSSOLHV�LQ�DOO�MXULVGLFWLRQV���,W�DSSOLHV�HTXDOO\�LQ�WKH�86�DV�LQWKH�8.��DOWKRXJK�WKH�DSSOLFDWLRQ�FDQ�YDU\�LQ�WKH�86�IURP�6WDWH�WR�6WDWH�
��� 5(&7,),&$7,21�� ,Q�WUXO\�H[FHSWLRQDO�FDVHV��WKH�&RXUW�PD\�EH�SUHSDUHG�WR�FRUUHFW��RU�¦UHFWLI\§���WKH�FRQWUDFW���7KLV�LV�YHU\�UDUH�LQ�WKH�FRPPHUFLDO�FRQWH[W���,Q����\HDUV�RISUDFWLFH��,�KDYH�RQO\�FRPH�DFURVV�LW�RQFH���7KH�SULQFLSOH�LV�WKDW�LI�WKH�SDUWLHV�FDQ�VKRZWKDW� WKH�FRQWUDFW�SURYLVLRQ�GRHV�QRW�SURSHUO\�H[SUHVV� WKHLU� WUXH�DJUHHPHQW�� WKH�&RXUWZLOO� FRUUHFW� LW�� � 7KHUH� LV� QR� QHHG� LQ� WKLV� FDVH� IRU� WKH� SDUWLHV� WR� GHPRQVWUDWH� DQDPELJXLW\� LQ� WKH�ZRUGLQJ�� �7KH\�PXVW�� KRZHYHU�� GHPRQVWUDWH� D�PXWXDO� LQWHQWLRQ� WRVKRZ�WKDW� WKH�ZULWWHQ�GRFXPHQW� LV� LQFRUUHFW�RU� LQFRPSOHWH�� LQ� VLPSOH� WHUPV�� WKDW� WKHGRFXPHQW�VD\V�¦UHG§�ZKHQ�HYHU\ERG\� LQWHQGHG� WKDW� LW� VKRXOG� VD\�¦EOXH§�� � ,W� LV�YHU\GLIILFXOW�WR�DFKLHYH�UHFWLILFDWLRQ�ZLWKRXW�VRPH�NLQG�RI�ZULWWHQ�HYLGHQFH�WR�VXSSRUW�WKHPLVWDNH�� �7KH� REYLRXV� H[DPSOH� LV� D� FOHDU�PLVWDNH� EHWZHHQ� WKH� SODFLQJ� VOLS� DQG� WKHXOWLPDWH�SROLF\�ZRUGLQJ��IRU� LQVWDQFH�WKDW� WKH�VOLS�UHIHUV� WR�RQH�W\SH�RI�ZRUGLQJ��EXWWKH�SROLF\�KDV�LQWURGXFHG�TXLWH�DQRWKHU���,Q�WKRVH�FLUFXPVWDQFHV��RQH�SDUW\�FDQ�DVN�WKH&RXUW�WR�UHFWLI\�WKH�SROLF\�ZRUGLQJ�DQG�LQWURGXFH�WKH�ZRUGLQJ�DJUHHG�E\�WKH�VOLS���7KH



/'1/,7���������� ���

RWKHU� SDUW\� ZRXOG� KDYH� WR� VKRZ� WKDW� WKH� VOLS� GLG� QRW� FRQVWLWXWH� DQ� DJUHHPHQW� WRLQFRUSRUDWH�WKDW�ZRUGLQJ�
��� 0,67$.(�� �$Q�(QJOLVK�&RXUW�ZLOO� DYRLG� WKH� FRQWUDFW� �WHDU� LW� XS� DOWRJHWKHU�� LI� RQHSDUW\�FDQ�VKRZ�WKDW�WKH\�HQWHUHG�LQWR�WKH�FRQWUDFW�XQGHU�D�FOHDU�PLVWDNHQ�DVVXPSWLRQRI�IDFW�DQG�WKH�RWKHU�SDUW\�NQHZ�LW�DQG�WRRN�DGYDQWDJH�RI�LW���,Q�WKRVH�FLUFXPVWDQFHV�WKH�&RXUW�ZLOO�VD\�WKDW� WKHUH�ZDV�QR�PXWXDO� LQWHQWLRQ�DQG� WKDW� WKHUHIRUH� WKH�FRQWUDFWVKRXOG� EH� WUHDWHG� DV� YRLG�� � ,Q� PDQ\� 86� 6WDWHV�� WKH� &RXUW� ZLOO�� DV� DQ� DOWHUQDWLYHUHPHG\��UHFWLI\�WKH�FRQWUDFW�LQ�RUGHU�WR�JLYH�HIIHFW�WR�WKH�PLVWDNHQ�EDVLV��LI�WKDW�VHHPVD�IDLUHU�WKLQJ�WR�GR�
�� &21&/86,21
��� 7KH�EDVLF�UXOH�LV�WKDW�WKH�SDUWLHV�PXVW�OLYH�RU�GLH�E\�WKH�GRFXPHQW�ZKLFK�WKH\�DJUHHGDQG�UHGXFHG�WR�ZULWLQJ���7KH�&RXUWV�ZLOO�WU\�WR�LQWHUSUHW�LW�LQ�D�SUDFWLFDO�DQG�VHQVLEOHZD\��EXW�WKHUH�LV�D�OLPLW�WR�KRZ�IDU�WKH\�ZLOO�GHSDUW�IURP�WKH�PHDQLQJ�RI�WKH�ZRUGV�DVWKH\�DUH�VHW�GRZQ���6RPH�-XGJHV�DUH�SUHSDUHG�WR�JR�IXUWKHU�WKDQ�RWKHUV�
��� $V�ZH�KDYH�VHHQ��FRQWH[W�LV�KLJKO\�LPSRUWDQW�WR�PHDQLQJ��DQG�RIWHQ�RQH�SDUW\�ZLOO�WU\WR� LQWURGXFH� YHUEDO� HYLGHQFH� WR� GHPRQVWUDWH� WKH� FRQWH[W� LQ� ZKLFK� WKH� FRQWUDFW� ZDVDJUHHG�� VR� DV� WR� VXSSRUW� DUJXPHQW� IRU� D� SDUWLFXODU�PHDQLQJ�� � 9HU\� RIWHQ�� WKH� RWKHUSDUW\�ZLOO�UHVLVW�WKDW�DWWHPSW��DUJXLQJ�WR�WKH�&RXUW�WKDW�VXFK�HYLGHQFH�LV�LQDGPLVVLEOH�)URP� D� WDFWLFDO� SRLQW� RI� YLHZ�� WKH� DWWHPSW� WR� LQWURGXFH� RUDO� HYLGHQFH� LV� DOZD\VZRUWKZKLOH�� EHFDXVH� HYHQ� LI� LW� IDLOV�� LW� GRHV� DW� OHDVW� LQGLFDWH� WR� WKH� &RXUW� ZKDWKDSSHQHG� EHIRUH�� � (YHQ� LI� WKH� &RXUW� LV� WKHQ� IRUFHG� WR� LJQRUH� LW� DQG� LQWHUSUHW� WKHGLVSXWHG� SURYLVLRQ� SXUHO\� RQ� WKH� EDVLV� RI� WKH� ZRUGLQJ�� WKH� DWWHPSW�PXVW� LQHYLWDEO\FRORXU�WKH�&RXUW©V�RZQ�VXEMHFWLYH�XQGHUVWDQGLQJ�
��� ,Q�FRQFOXVLRQ��,�WKRXJKW�,�ZRXOG�LOOXVWUDWH�WKH�DSSOLFDWLRQ�RI�WKHVH�UXOHV�ZLWK�RQH�ILQDOH[DPSOH��VOLGH�������7DNH�IRU�LQVWDQFH�SURSHUW\�DQG�EXVLQHVV�LQWHUUXSWLRQ�FRYHU�IRU�DSRUW�� � 7KH�%,� FRYHU� LV� H[WHQGHG� WR� FRYHU� ILQDQFLDO� ORVVHV� UHVXOWLQJ� IURP� GDPDJH� WRSURSHUW\� LQ� WKH� YLFLQLW\� RI� WKH� SUHPLVHV� ZKLFK� SUHYHQWV� RU� KLQGHUV� WKH� XVH� RI� WKHSUHPLVHV�RU�DFFHVV� WKHUHWR�� � ,Q� WKLV� FDVH�� OHW� XV� VXSSRVH� WKDW� WKH�SRUW� LV� VHUYHG�E\� DEUDQFK� OLQH� RII� WKH� PDLQ� UDLOZD\� OLQH�� DSSUR[LPDWHO\� WZHQW\� PLOHV� ORQJ�� � $W� WKHMXQFWLRQ�ZLWK�WKH�PDLQOLQH�WKHUH�LV�D�WXQQHO�ZKLFK�FROODSVHV���,V�WKLV�LQ�WKH�YLFLQLW\�RIWKH�SRUW"��VOLGH�����
��� 7KLV� LV� D� W\SLFDO� NLQG� RI� ODQJXDJH� SUREOHP�� � ¦9LFLQLW\§� LV� QRW� D� SUHFLVH� WHUP�� � 7KHGLVSXWH�DULVHV�EHFDXVH� WKH� LQVXUHG�VD\V� WKDW� WKH� WXQQHO� FROODSVH� LV� FOHDUO\�ZLWKLQ� WKHWHUPV�RI�WKH�ZRUGLQJ��EXW�WKH�XQGHUZULWHU�VD\V�WKDW�WKLV�LV�QRW�DW�DOO�ZKDW�KH�LQWHQGHG�7KHUH�ZHUH�GLVFXVVLRQV�EHIRUHKDQG�DQG�KH�SDLG�D�YLVLW�WR�WKH�SRUW���+H�QRWHG�WKDW�WKHDFFHVV� WR� WKH�SRUW�ZDV�DORQJ� D� OLPLWHG� VWUHWFK�RI� ODQG�DQG� WKDW� LI� VRPHWKLQJ�ZHUH� WRKDSSHQ�WR�WKDW�URXWH�RI�DFFHVV��ZKLFK�ZDV�QRW�SDUW�RI� WKH�SRUW©V�RZQ�SURSHUW\�� WKHUHZRXOG�EH�DQ�LQWHUUXSWLRQ�WR�EXVLQHVV���+H�KDG�QR�LQWHQWLRQ�RI�JLYLQJ�FRYHU�IRU�GDPDJHWR�VRPHWKLQJ�WZHQW\�PLOHV�DZD\�
��� 6R��FDQ� ,�KHOS� WKLV�XQGHUZULWHU� LQ� WKLV� LQVWDQFH"� �7R�P\�PLQG�� WKH�DQVZHU� LV�SODLQO\QRW���$�VWUDZ�SROO�DURXQG�WKH�RIILFH�SURGXFHG�WKH�VDPH�UHVXOW���,I�WKH�XQGHUZULWHU�KDGUHDOO\�PHDQW� WR�FRQILQH�FRYHU� WR� WKH�SLHFH�RI� ODQG� LPPHGLDWHO\�DGMDFHQW� WR� WKH�SRUW�WKHQ�WKDW�LV�ZKDW�KH�VKRXOG�KDYH�VDLG���,Q�WKH�HYHQW��KH�XVHG�WKH�ZRUG�¦YLFLQLW\§�ZKLFK



/'1/,7���������� ���

JRHV�ZLGHU� WKDQ� ¦LPPHGLDWHO\� DGMDFHQW§�� �9LFLQLW\� LV� D� UHODWLYH� WHUP�� �9LHZHG� IURPVSDFH��5RPH�DQG�3DULV�DUH�LQ�WKH�VDPH�YLFLQLW\���7KH\©UH�RQ�WKH�VDPH�FRQWLQHQW���1RWHDOVR� WKDW� LQ� WKH�GLFWLRQDU\�GHILQLWLRQ�DERYH��YLFLQLW\�FDQ�PHDQ�SUR[LPLW\�QRW�RQO\� LQVSDFH�EXW� LQ� UHODWLRQVKLS�� �7KHUH�FDQ�EH�QR�GRXEW� WKDW� WKH�SRUW�KDG�D� UHODWLRQVKLS�RIGHSHQGHQFH� XSRQ� WKDW� WXQQHO�� DQG� WKDW� DQ\� GDPDJH� WR� WKH� WXQQHO� ZRXOG� LQHYLWDEO\UHVXOW�LQ�DQ�LQWHUUXSWLRQ�WR�WKH�SRUW©V�EXVLQHVV��VR�WKDW�LW�LV�IDLU�LQ�WKRVH�FLUFXPVWDQFHVWR�LQWHUSUHW�YLFLQLW\�DV�EHLQJ�VXIILFLHQWO\�ZLGH�DV�WR�HPEUDFH�WKH�ZKROH�RI�WKH�EUDQFKOLQH� DQG� WKH� WXQQHO� LQ� SDUWLFXODU�� � ,I� WKH� XQGHUZULWHU� KDG� ZDQWHG� FRYHU� WR� EH� PRUHSUHFLVHO\�GHILQHG��KH�RXJKW�WR�KDYH�XVHG�D�PRUH�SUHFLVH�GHILQLWLRQ���7KH�RQO\�ZD\�WKLVREMHFWLYH�FRQFOXVLRQ�FRXOG�EH�DWWDFNHG�ZRXOG�EH�LI�WKHUH�KDG�EHHQ�VRPH�GLVFXVVLRQ�DWWKH�WLPH�ZKLFK�FRXOG�EH�VDLG�WR�YDU\�WKH�FRQWH[W���7KH�XQGHUZULWHU�PD\�VD\�WKDW�LW�ZDVFOHDUO\� XQGHUVWRRG� E\� ERWK� VLGHV� WKDW� WKH� FRYHU� ZDV� LQWHQGHG� WR� EH� OLPLWHG� WR� WKHVWUHWFK� RI� ODQG� LPPHGLDWHO\� DGMDFHQW�� EXW� VLQFH� WKHUH� LV� QRW� UHDOO\� DPELJXLW\� EXWPHUHO\�LPSUHFLVLRQ�LQ�WKH�ZRUGLQJ��WKH�&RXUW�ZRXOG�,�WKLQN�EH�YHU\�XQOLNHO\�WR�SHUPLWRUDO�HYLGHQFH�DV�WR�VXEMHFWLYH�PHDQLQJ�DQG�ZRXOG�GHFLGH�RQ�WKH�EDVLV�RI�WKH�ZRUGV�DVWKH\�DSSHDU�LQ�WKH�SROLF\�
��� 7KDW� FRQFOXGHV� WKH�PDLQ� SDUW� RI�P\� WDON�� � ,� DP� KDSS\� WR� WDNH� TXHVWLRQV�� EXW� �WLPHDOORZLQJ�� ,�ZRXOG� OLNH� WR�ZRUN� WKURXJK�D�SUDFWLFDO� FDVH� VWXG\�� WDNHQ� IURP�D�FDVH�RIPLQH�LQ�WKH�ODWH�QLQHWLHV��VKRZLQJ�KRZ�WKH�SDUWLHV�DSSURDFKHG�D�ZRUGLQJ�SUREOHP�DQGUHVROYHG� LW� LQ� WKLV�SDUWLFXODU� LQVWDQFH�ZLWKRXW�ZKDW�RWKHUZLVH�ZRXOG�KDYH�EHHQ� ORQJDQG�H[SHQVLYH�OLWLJDWLRQ��VOLGH�����
�� 35$&7,&$/,7,(6�¤�$�&$6(�678'<
��� �6OLGH������7KH�LQVXUHG�LQ�WKLV�FDVH�ZDV�D�WXUQNH\�FRQWUDFWRU�RI�D�SRZHU�VWDWLRQ���'XHWR� GHVLJQ� GLIILFXOWLHV� DQG� RWKHU� SUREOHPV� WKHUH� ZDV� D� \HDU©V� GHOD\� LQ� FRPSOHWLRQ�ZKLFK� JDYH� ULVH� WR� D� FODLP� XQGHU� WKH� WXUQNH\� FRQWUDFW� E\� WKH� HPSOR\HU� DJDLQVW� WKHLQVXUHG�IRU�OLTXLGDWHG�GDPDJHV�LQ�H[FHVV�RI����PLOOLRQ�
��� 7KLV� ZRXOG� QRW� LQ� PRVW� FLUFXPVWDQFHV� JLYH� ULVH� WR� D� SROLF\� FODLP�� EXW� WKLV� ZDV� DSURIHVVLRQDO� LQGHPQLW\� FRYHU� ZLWK� D� GLIIHUHQFH�� � 7KH� H[FOXVLRQ� IRU� FRQWUDFWXDOSHQDOWLHV�DQG�OLTXLGDWHG�GDPDJHV�ZDV�TXDOLILHG��VOLGH�����
��� 0RUH�WKDQ�WKDW��WKH�EURNHUV�KDG�IDLOHG�WR�REWDLQ�XQGHUZULWHUV©�DJUHHPHQW�RQ�WKH�ILQDODPHQGPHQWV� WR� WKH�ZRUGLQJ�� �7KH�SURYLVR� WKDW�DSSHDUV�RQ� WKH� VFUHHQ� H[LVWHG� LQ� WZRDOWHUQDWLYHV���7KH�LWDOLFLVHG�ZRUGLQJ�FRQVWLWXWHG�KDQGZULWWHQ�FRUUHFWLRQV�WR�WKH�RULJLQDOWH[W�DQG�WKH�XQGHUOLQHG�ZRUGLQJ�KDG�EHHQ�VWUXFN�WKURXJK�E\�KDQG��EXW�QRW�LQLWLDOOHG�RUDJUHHG�E\�WKH�XQGHUZULWHU�
��� 6R�WKLV�ZDVQ©W�MXVW�D�FDVH�RI�DQ�LPSUHFLVH�DQG�LOO�WKRXJKW�RXW�ZRUGLQJ���7KHUH�ZHUH�LQIDFW�WZR�SRWHQWLDO�DOWHUQDWLYH�ZRUGLQJV���1HLWKHU�YHUVLRQ�ZDV�HDV\�WR�DSSO\�WR�WKH�IDFWV�
��� *LYHQ� WKH� DPRXQWV� LQYROYHG�� WKHVH� GLIILFXOWLHV� DQG� WKH� SUREOHPV� RI� DSSO\LQJ� WKHSURYLVR� ZKLFKHYHU� YHUVLRQ� ZDV� DGRSWHG�� FUHDWHG� WKH� SRWHQWLDO� IRU� SURWUDFWHG� OHJDOGLVSXWH�� �)RUWXQDWHO\�LQ�WKLV�FDVH�WKHUH�ZDV�DQ�LQVXUHG�DQG�DQ�LQVXUHU�ZKR�ZLVKHG�WRPDLQWDLQ� UHODWLRQV� DQG�ZHUH� FRPPLWWHG� WR� ILQGLQJ� D� VROXWLRQ�� � ,� WKLQN� LW� LV� KRZ� WKHVROXWLRQ�ZDV�IRXQG�DQG�WKH�PHWKRGV�LQYROYHG�WKDW�ZLOO�LQWHUHVW�\RX�WRGD\�
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��� ,Q�DQ�DWWHPSW�WR�FOHDU�XS�WKH�DPELJXLWLHV�VXUURXQGLQJ�H[FOXVLRQ���DQG�LWV�SURYLVR��WKHXQGHUZULWHUV�LVVXHG�D�SURWRFRO�LQ�WKH�IROORZLQJ�WHUPV��VOLGH������ �:KDW� LQ�HIIHFW� WKLVSURWRFRO�VD\V�LV�WKDW�WKH�LQWHQWLRQ�ZDV�WR�SURYLGH�FRYHU�IRU�OLDELOLW\�IRU�GHOD\�EXW�RQO\IRU� WKH�DFWXDO� ORVV�VXIIHUHG�E\� WKH�SULQFLSDO� UDWKHU� WKDQ� WKH� OLTXLGDWHG�DPRXQW�� �7KLVVROXWLRQ�JDYH�ULVH�WR�DV�PDQ\�SUREOHPV�DV�LW�VROYHG�
��� 7KH�ELJJHVW�SUREOHP�LV�WKDW�LW�UHTXLUHG�SURRI�E\�WKH�LQVXUHG�RI�WKH�DFWXDO�ILQDQFLDO�ORVVVXIIHUHG� E\� KLV� HPSOR\HU�� LQ� FLUFXPVWDQFHV� ZKHUH� KLV� HPSOR\HU� ZDV� HQWLWOHG� WROLTXLGDWHG�GDPDJHV�DQG�GLG�QRW�KDYH�WR�SURYLGH�DQ\�SURRI�DW�DOO�DV�WR�KLV�DFWXDO�ORVV�,Q�HIIHFW�� WKHUHIRUH�� WKH�SURYLVLRQ�ZDV�RQH�ZKLFK� UHTXLUHG�RI� WKH� LQVXUHG� DQ�RQXV�RISURRI�ZKLFK�LW�ZDV�YLUWXDOO\�LPSRVVLEOH�WR�PHHW�
��� $QRWKHU� TXHVWLRQ� ZDV� ZKDW� KDSSHQHG� LI� \RX� UHPRYHG� WKH� OLTXLGDWHG� GDPDJHVSURYLVLRQ�LQ�WKH�RULJLQDO�FRQVWUXFWLRQ�FRQWUDFW�� �:DV�WKH�HIIHFW�RI� WKDW� WR�SURYLGH�IRUXQOLPLWHG�OLDELOLW\�¤�RU�ZLWKRXW�WKH�OLTXLGDWHG�GDPDJHV�SURYLVLRQ��ZDV�WKHUH�LQ�IDFW�DEDVLV�WR�VD\�WKDW�WKHUH�ZDV�QR�OLDELOLW\�DW�DOO�IRU�GHOD\"��,Q�WKH�ODWWHU�FDVH��WKHUH�ZRXOGWKHUHIRUH�EH�QR�FRQWUDFWXDO�OLDELOLW\�WR�UHFRYHU�XQGHU�WKH�LQVXUDQFH�SROLF\�
��� 7KHUH�ZDV�DQ�DGGLWLRQDO�FRPSOLFDWLQJ�IDFWRU���1RW�DOO�RI�WKH�GHOD\�ZDV�GXH�WR�GHVLJQSUREOHPV�� � 7KHUH� KDG� DOVR� EHHQ� RWKHU� LQFLGHQWV�� LQ� SDUWLFXODU� GDPDJH� GXULQJ� WKHFRPPLVVLRQLQJ� SURFHVV� GXH� WR� RSHUDWRU� HUURU�� ZKLFK� ZDV� FRYHUHG� XQGHU� WKH� &$5SROLF\�� � 7KH� &$5� SROLF\� DOVR� FRQWDLQHG� D� GHOD\�LQ�VWDUW�XS� VHFWLRQ�� � 7KH� GHOD\UHVXOWLQJ� IURP� WKH� GDPDJH� LQ� WKLV� LQFLGHQW�� ZDV� FRYHUHG� XQGHU� WKDW� VHFWLRQ� DQGVSHFLILFDOO\�H[FOXGHG�IURP�WKH�OLDELOLW\�SROLF\��ZKLFK�FRQWDLQHG�DQ�H[FOXVLRQ�IRU�DQ\ORVV�LQGHPQLILHG�XQGHU�&$5�RU�SXEOLF�OLDELOLW\�SROLFLHV�
���� $OO�LQ�DOO��ZKDW�DSSHDUHG�WR�EH�D�SUREOHP�ZLWKRXW�D�VROXWLRQ�
���� +RZHYHU�� WKH� LQVXUHG� FRXOG� QRW� DIIRUG� WR� JR� ZLWKRXW� D� VROXWLRQ�� DQG� LQ� HVVHQFHSUDFWLFDOLWLHV�LQWHUYHQHG�WR�PDNH�D�VROXWLRQ�SRVVLEOH���7KH�VROXWLRQ�RULJLQDWHG�LQ�D�MRLQWVWUDWHJLF�UHYLHZ�RI�WKH�SRVLWLRQ�EHWZHHQ�LQVXUHGV©�DQG�LQVXUHUV©�ODZ\HUV�DQG�LW�ZRUNHGRXW�LQ�WKH�IROORZLQJ�ZD\�
���� ,Q� WKH� ILUVW� SODFH�� WKH� LQVXUHG� WROG� KLV� HPSOR\HU� WKDW� KH� FRXOG� QRW� DIIRUG� WR�PHHW� DFODLP�IRU�OLTXLGDWHG�GDPDJHV�EHFDXVH�LW�OHIW�KLP�ZLWKRXW�LQVXUDQFH�FRYHU���+H�ZRXOGWKHUHIRUH� KDYH� WR� FKDOOHQJH� WKH� YDOLGLW\� RI� WKH� OLTXLGDWHG� GDPDJHV� SURYLVLRQ� RI� WKHFRQWUDFW��XQOHVV�WKH�HPSOR\HU�ZDV�SUHSDUHG�WR�ZDLYH�OLTXLGDWHG�GDPDJHV�DQG�SURYH�KLVDFWXDO�ILQDQFLDO�ORVV�GXH�WR�WKH�GHOD\���7KH�HPSOR\HU�DJUHHG�WR�GR�VR��ZLWK�WKH�UHVXOWWKDW� KH� UHFRYHUHG� OHVV� WKDQ� ���P� DQG� DW� WKH� VDPH� WLPH� DOVR� SURGXFHG� D� ILQDQFLDODVVHVVPHQW�ZKLFK�WKH�LQVXUHG�FRXOG�XVH�LQ�RUGHU�WR�WU\�WR�TXDQWLI\�WKH�ORVV�UHFRYHUDEOHXQGHU�WKH�SROLF\���,W�GLG�DW�OHDVW�DOORZ�WKH�SDUWLHV�WR�H[WUDSRODWH�D�ILJXUH�IRU�WKH�DFWXDOGDLO\�ORVV�
���� 7KDW�VWLOO�OHIW�WZR�GLIILFXOW�LVVXHV���)LUVWO\��KRZ�PXFK�RI�WKH�GHOD\�ZDV�GXH�WR�GHVLJQSUREOHPV� UDWKHU� WKDQ� DQ\WKLQJ� HOVH�� EHFDXVH� RQO\� GHVLJQ� SUREOHPV� ZRXOG� EHUHFRYHUDEOH�XQGHU�WKH�SURIHVVLRQDO�LQGHPQLW\�SROLF\���6HFRQGO\��WKH�FRPSURPLVH�ZLWKWKH� HPSOR\HU�ZDV�XSRQ� WKH�EDVLV� WKDW� WKH\� FRXOG�RWKHUZLVH� KDYH� FODLPHG� OLTXLGDWHGGDPDJHV���7KH�LVVXH�IRU�WKH�LQVXUDQFH�ZDV�ZKHWKHU�WKHUH�ZDV�D�FODLP�IRU�GHOD\�DW�DOODSDUW� IURP� WKH� OLTXLGDWHG� GDPDJHV�� ZKLFK� ZDV� D� SRLQW� LQVXUHUV� ZHUH� VWLOO� DEOH� WRH[SORUH�ZLWKLQ�WKH�VSLULW�RI�WKH�SURWRFRO�RQ�WKH�VFUHHQ�
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���� <RX�ZLOO�EH�KHDULQJ� WRPRUURZ�PRUQLQJ� IURP�5REHUW�*O\QQ�DERXW� WKH�DGYDQWDJHV�RIPHGLDWLRQ��ZKLFK�LV�D�YHU\�XVHIXO�WRRO�IRU�UHVROYLQJ�GLVSXWHV�¤�EXW�QRW�RQH�WKDW�UHDOO\FRXOG�DSSO\�KHUH�� �$�PHGLDWLRQ�LV�SXUH�QHJRWLDWLRQ�� LW�FDQQRW�ZLWKRXW�PRUH�VWUXFWXUHUHVROYH�LVVXHV���$�PHGLDWLRQ�LQ�WKLV�FDVH�ZRXOG�UHVXOW�LQ�D�ORQJ�SURWUDFWHG�QHJRWLDWLRQZHDULQJ�ERWK�VLGHV�GRZQ�DQG�PHHWLQJ�VRPHZKHUH�LQ�WKH�PLGGOH�ZLWKRXW�UHJDUG�WR�WKHLVVXHV���%RWK�VLGHV�ZDQWHG�VRPHWKLQJ�EHWWHU�WKDQ�WKDW�
���� ,Q� WKH� HYHQW�� WKH� SDUWLHV� UHVROYHG� WR� QHJRWLDWH� D� VSHFLILF� DQG� GHWDLOHG� UHIHUHQFH� WRDUELWUDWLRQ�� � ,Q� VR� GRLQJ�� HDFK� VLGH� ZDLYHG� FHUWDLQ� DUJXPHQWV� DQG� GHILQHG� WKHRXWVWDQGLQJ� LVVXHV� EHWZHHQ� WKHP� LQ� D� VHULHV� RI� TXHVWLRQV� ZKLFK� WKH� $UELWUDWRU� ZDVH[SHFWHG� WR� DQVZHU�� �(DFK� VLGH�GLG� FDOFXODWLRQV�RI�ZKDW� WKH\� FRQVLGHUHG� WR�EH� WKHLUEHVW�SRVVLEOH�SRVLWLRQ��DQG�WKH�DUELWUDWLRQ�UHIHUHQFH�DOVR�DJUHHG�WKDW�WKHVH�FDOFXODWLRQVUHSUHVHQWHG�WKH�PLQLPXP�DQG�PD[LPXP�DPRXQWV�RI�WKH�$ZDUG��VOLGH�����
���� 7KH�VOLGH�RQ�WKH�VFUHHQ�VXPPDULVHV�WKH�SULQFLSDO�IHDWXUHV�RI�WKH�DUELWUDWLRQ�UHIHUHQFH�

�L� 7KH�TXHVWLRQV�ZKLFK�WKH�$UELWUDWRU�ZDV�WR�GHFLGH�ZHUH�FOHDUO\�GHILQHG�DQG�VHWRXW�LQ�WKH�WHUPV�RI�UHIHUHQFH�
�LL� 'HSHQGLQJ� XSRQ� KLV� DQVZHU� WR� WKRVH� TXHVWLRQV� D� PLQLPXP� DQG� PD[LPXP$ZDUG�ZDV�VWLSXODWHG�� �7KH�SDUWLHV�XQGHUWRRN�WR�ZDLYH�H[WUDQHRXV� LVVXHV�QRWFRYHUHG�LQ�WKH�TXHVWLRQV�
�LLL� ,W�ZDV� DJUHHG� WKDW� WKH�$UELWUDWRU� VKRXOG� H[SUHVV� KLV� DQVZHUV� LQ� WHUPV� RI� WKHQXPEHU� RI� GD\V� GHOD\�� � 7KH� SURSRVDO� ZDV� WKDW� WKH� SDUWLHV� VKRXOG� �DQG� WKH\XOWLPDWHO\�GLG��DJUHH�D�PRQHWDU\�ILJXUH�IRU�HDFK�GD\©V�GHOD\�
�LY� 7KH� SDUWLHV�ZHUH� WR� DJUHH� DQ� H[WHQVLYH� &KURQRORJ\� DQG� 6WDWHPHQW� RI� )DFWV�7KLV�PHDQW� WKDW�QR�RWKHU�HYLGHQFH�ZDV�UHTXLUHG�� � ,W�ZDV�SRVVLEOH� WR�GR� VR� LQWKLV� FDVH�� EHFDXVH� WKHUH� ZDV� QR� GLVSXWH� DERXW� WKH� EDVLF� IDFWV�� EXW� UDWKHU� DGLVSXWH�DV� WR� WKH�FDXVDWLYH�HIIHFW�RI� WKH�YDULRXV�SUREOHPV�¤�KRZ�PXFK�GHOD\ZDV� GXH� WR� GHVLJQ� SUREOHPV� DQG� KRZ� PXFK� WR� RSHUDWRU� HUURU� HWF"� � 7KHVHLVVXHV� ZHUH� GHILQHG� E\� WKH� DJUHHG� TXHVWLRQV�� � ,I� WKHUH� KDG� EHHQ� DQ� DUHD� RIIDFWXDO�GLVSXWH��WKLV�FRXOG�KDYH�EHHQ�GHILQHG�LQ�WKH�WHUPV�RI�WKH�UHIHUHQFH�DQGDGGLWLRQDO�SURYLVLRQ�PDGH� IRU� HYLGHQFH� WR�EH� JLYHQ� DQG� IRU� WKH�$UELWUDWRU� WRGHFLGH�GHILQHG�TXHVWLRQV�RI�IDFW�
�Y� 7KH�DUELWUDWLRQ�ZDV�WR�EH�ILQDO�DQG�GHWHUPLQDWLYH�RI�DOO�GLVSXWHV��DOWKRXJK�WKHULJKW� RI� DSSHDO�ZDV�PDLQWDLQHG� IRU� ERWK� VLGHV� LQ� WKH� HYHQW� RI� VRPH� NLQG� RIPLVFDUULDJH�
�YL� 7KHUH�ZRXOG�EH�QR�FODLP�IRU�LQWHUHVW�DQG�QR�FODLP�IRU�FRVWV���(DFK�VLGH�ZRXOGEHDU�WKHLU�RZQ�FRVWV�LQ�WKH�DUELWUDWLRQ���7KLV��FRPELQHG�ZLWK�WKH�VWLSXODWLRQ�RIWKH� PLQLPXP� DQG� WKH� PD[LPXP� DPRXQWV� IRU� WKH� $ZDUG�� JDYH� ERWK� VLGHVFRQVLGHUDEOH�ILQDQFLDO�FHUWDLQW\�
�YLL� ,W� ZDV� DJUHHG� WKDW� WKH� DUELWUDWLRQ� VKRXOG� SURFHHG� E\� WKH� SDUWLHV� H[FKDQJLQJVLPXOWDQHRXV� ZULWWHQ� VXEPLVVLRQV�� ZLWK� VLPXOWDQHRXV� H[FKDQJH� RI� UHSO\� LIUHTXLUHG��IROORZHG�E\�D�KHDULQJ�
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�YLLL� ,W�ZDV�DOVR�DJUHHG�WKDW�WKH�ZKROH�SURFHVV�LQFOXGLQJ�IRUPXODWLRQ�RI�WKH�DJUHHGIDFWXDO�VWDWHPHQW�DQG�WKH�KHDULQJ�DQG�WKH�$ZDUG��ZRXOG�EH�FRPSOHWHG�ZLWKLQVL[�PRQWKV�� �7KLV�ZDV� VWLSXODWHG�DV�D�FRQGLWLRQ�XSRQ� WKH� DSSRLQWPHQW�RI� WKH$UELWUDWRU�FKRVHQ�
���� 7KLV�SURFHVV�SURYLGHG�D�VWUXFWXUHG�IUDPHZRUN�E\�ZKLFK�WKH�SDUWLHV�FRXOG�TXLFNO\�DQGFKHDSO\� UHVROYH� WKHLU� LVVXHV��ZLWKLQ� D� JRRG�GHJUHH�RI� FHUWDLQW\�� � ,W� WKHUHIRUH�RIIHUHGHDFK�VLGH�VRPH�PDUJLQ�RI�FRPIRUW�DQG�UHDVRQ� WR�DJUHH� WR� WKH�SURFHVV�� �7KLV�SURFHVVZHQW� IRUZDUG��EXW�DFWXDOO\� WKH�SDUWLHV�ZHUH� DEOH� WR�FRPSURPLVH� LW�EHIRUH� LW� JRW� WR� DKHDULQJ�� � 7KH� ZKROH� SURFHVV� RI� DJUHHLQJ� WKH� TXHVWLRQV� DQG� WKHQ� DJUHHLQJ� WKH� IDFWVPDGH� LW� TXLWH� DSSDUHQW� WR� ERWK� VLGHV�ZKDW�ZRXOG� KDYH� EHHQ� WKH� OLNHO\� WHUPV� RI� WKH$UELWUDWRU©V�$ZDUG�
���� 7KLV�DUELWUDWLRQ�WRRN�SODFH�DERXW�ILYH�\HDUV�DJR���,I�WKH�SDUWLHV�KDG�QRW�FKRVHQ�WKLV�ZD\WR�VHWWOH�WKHLU�GLIIHUHQFHV��,�DP�TXLWH�FHUWDLQ�WKDW�WKH�OLWLJDWLRQ�ZRXOG�VWLOO�EH�RQJRLQJDQG�WKLV�ZRXOG�EH�RQH�RI�WKH�ELJJHVW�FDVHV�RQ�P\�GHVN�ULJKW�QRZ�
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